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6. Criminal Law (§ 535 (1)*) — Confessions — Corpus Delicti.— The 

corpus delicti cannot be established by confession of an accused per- 
son uncorroborated by other evidence. 

[Ed. Note. — For other cases, see 3 Va.-W. Va. Enc. Dig. 96.] 

7. Intoxicating Liquors (§ 236 (11)*) — Sales — Presumptions from 
Possession. — Acts 1916, c. 146, § 65, providing that possession of a 
certain amount of intoxicating liquor is prima facie evidence that it 
is possessed for the purpose of sale, does not warrant a conviction of 
"selling" ardent spirits merely from the fact of possession. 

[Ed. Note.— For other cases, see 10 Va.-W. Va. Enc. Dig. 452; 13 
Va.-W. Va. Enc. Dig. 612.] 

8. Criminal Law (§ 1176*) — Harmless Error. — Where one was con- 
victed of unlawful transportation and also sale of ardent spirits, er- 
ror of court in declining to set aside verdict as to "selling" ardent 
spirits because unsupported by evidence was harmless, where penalty 
imposed was the minimum penalty for transporting spirits. 

[Ed. Note.— For other cases, see 10 Va.-W. Va. Enc. Dig. 471.] 

9. Criminal Law (§ 878 (3), 933*)— Setting Aside Verdict— Several 
Counts. — Where one charged with selling, transporting, possessing, 
manufacturing, offering, keeping, giving away, receiving orders for, 
and aiding in procuring ardent spirits, was convicted of "selling" and 
"transporting" liquor, but was only sentenced for one offense, which 
one not being shown, the accused cannot complain that the court 
should have set aside the verdict because he cannot plead the record 
as a bar to future prosecutions, because the conviction was in effect 
an acquittal of all other offenses charged. 

[Ed. Note.— For other cases, see 10 Va.-W. Va. Enc. Dig. 452; 13 
Va.-W. Va. Enc. Dig. 612.] 

Error to Circuit Court, Wise County. 

App. Collins was convicted of transporting and selling whisky 
contrary to law, and he brings error. Affirmed. 

A. N. Kilgore, of Wise, for plaintiff in error. 
John R. Saunders, Atty. Gen., and /. D. Hank, Jr., Asst. Atty. 
Gen., for the Commonwealth. 



KIRK et al. v. HOGE et al. 
Sept. 19, 1918. 
[97 S. E. 116.] 

1. Waters and Water Courses (§ 162*)— Ust of Water for Mill 
Purposes — Easement by Implication of Law. — On partition of land 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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on which mill was situated, and through which wasterace and tail- 
race flowed, where wasterace and tailrace ran in well-defined courses, 
and their use in operation of mill was visible, open, and obvious, 
though only at intervals of time, the owners of land through which 
races flowed took their land subject to easement of such use appur- 
tenant to ownership of mill property, though conveyances making 
partition did not grant or reserve such easement. 

[Ed. Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 808.] 

2. Waters and Water Courses (§ 164*)— Use of Water for Mill 
Purposes — Easement by Prescription. — Open and notorious use for 
about 70 years of wasterace and tailrace in operation of mill, under 
claim of right and hostile to owners of land through which races 
flowed, gave owners of mill property easement to such use by pre- 
scription. 

[Ed. Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 805.] 

3. Waters and Water Courses (§ 14454*) — Diversion of Water — 
Right by Prescription. — Where. for 70 years water has been diverted 
from creek into millrace for use in operation of mill, and such use 
has been under claim of right and of open and notorious character, 
citizens of a town below the mill, and riparian lower owners of land 
on creek are barred from objecting to diversion of water, and own- 
ers of mill property have prescriptive right to divert water for such 
use. 

[Ed. Note.— For other cases, see 9 Va.-W. Va. Enc. Dig. 805.] 

4. Waters and Water Courses (§ 168*) — Artificial Channels — 
Rights to Water. — The rights of owners of land bordering on artifi- 
cial channels to use Of water flowing therein is not a natural or a 
corporeal right, but an incorporeal right, which can be acquired only 
by grant, express or implied, or by prescription. 

[Ed. Note. — For other cases, see 11 Va.-W. Va. Enc. Dig. 309; 13 
Va.-W. Va. Enc. Dig. 678.] 

5. Waters and Water Courses (§ 138*) — Use of Water — Prescrip- 
tion — Easement. — Owners of land bordering on wasterace and tail- 
race, who took land subject to easement of use of such races in op- 
eration of mill, did not acquire prescriptive right to the use of the 
water in tailrace, so as to preclude termination of use when necessary 
to operation of mill, where their use of such, water had never been 
in conflict with use of easement, or adverse or hostile to rights of 
owners of dominant estate. 

[Ed. Note.— For other cases, see 11 Va.-W. Va. Enc. Dig. 309, 311.] 

6. Waters and Water Courses (§ 144*4*) — Diversion of Water- 
Prescriptive Right — Act of God. — Where owners of mill had acquired 
prescriptive right to divert water from tailrace to wasterace, the oc- 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



1919. ] DIGEST Off RECENT VIRGINIA DECISIONS 845 

currence in wasterace, from natural causes, of cave or sink causing 
water diverted from tailrace to disappear, and depriving lower ripa- 
rian owners from use thereof, did not deprive millowners of right 
to divert the water; the occurrence of cave or sink being act of God 
and not the fault of such owners. 

[Ed. Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 805.] 

Appeal from Circuit Court, Giles County. 

Action by James Hoge and others against J. M. Kirk and oth- 
ers. Judgment for plaintiffs, and defendants appeal. Reversed. 

Williams & Farrier, of Pearisburg, for appellees. 
IV. B. Snidow, of Pearisburg, for appellants. 



McCORMICK v. McCORMICK. 
Nov. 14, 1918. 

[97 S. E. 305.] 

Appeal from Circuit Court, Rockbridge County. 

Suit by Fay L,. McCormick against W. C. McCormick for di- 
vorce, with cross-bill by defendant. Decree for defendant on his 
cross-bill, and plaintiff appeals. Affirmed. 

Hugh A. White, of Lexington, and C. C. Berkeley, of New- 
port News, for appellant. 

Timberlake .&■ Nelson, of Staunton, for appellee 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



